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N THE SUPREME COURT OF THE UNI TED STATES

e ¢
LI NDA LI NGLE, GOVERNOR OF
HAWAI |, ET AL.,
Petitioners
V. : No. 04-163
CHEVRON U. S. A INC
e ¢

Washi ngton, D.C
Tuesday, February 22, 2005
The above-entitled matter cane on for oral
argunent before the Suprene Court of the United States at

11:13 a. m

APPEARANCES:

MARK J. BENNETT, ESQ, Attorney General, Honolulu, Hawaii;
on behal f of the Petitioners.

EDWN S. KNEEDLER, ESQ, Deputy Solicitor General,
Departnment of Justice, Washington, D.C.; on behal f of
the United States, as am cus curiae, supporting the
Petitioners.

CRAI G E. STEWART, ESQ, San Francisco, California; on

behal f of the Respondent.
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PROCEEDI NGS
(11:13 a.m)

JUSTICE O CONNOR W& will hear argunent next in
Lingle v. Chevron U S A

Attorney Ceneral Bennett.

ORAL ARGUVMENT OF MARK J. BENNETT
ON BEHALF OF THE PETI Tl ONERS

MR. BENNETT: Justice O Connor, and may it
pl ease the Court:

For 70 years the Federal courts have
deferentially reviewed both the efficacy and the w sdom of
| egi sl ation, even when it affects property interests.

Thi s case squarely presents the question, should we now
turn back the cl ock?

W nmake two main argunents: first, that the
substantially advance test should not be a standal one test
for determ ning whether regulation affects a taking
because such a test is fundanentally divorced froma major
principle of the regulatory takings doctrine itself,
economi ¢ injury; and second, if there is such a standal one
test, it ought to be no nore searching than the rational
basis test of due process.

As this Court has stated in First English, the
Just Conpensation Cause is not designed to interfere with

the ability of governnent to affect property interests,
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but rather to require just conpensation in the event of an
ot herwi se valid taking.

In this particular case, we had a circunstance
where one single Federal judge conducted a fact trial
where she eval uated the deneanor and credibility of one
expert from Chevron and one expert fromthe State of
Hawaii in order to make a determ nati on of whether or not
garden variety econom c regul ation was constitutional or
unconstitutional. There was no -- the test applied would
have been no different if this had been an act of Congress
instead of an act of the Hawaii State legislature. In
this case, what the district court did was wholly
I nconsi stent, we submt, wth any reasonabl e concepts of
federalism and if it had been an act of Congress that
this district court judge was sitting in judgnent of, it
woul d have been entirely inconsistent with the respect
that this Court has consistently said is due to a co-
equal branch of governnent.

A particular irony of the way the Nnth Crcuit
applied what it believed to be the Agins test, which it
I ndi cated the standard of review fell sonmewhere between
rational basis and rough proportionality, but the -- the
suprene irony of that, we suggest, is that if that test
were applied, it would have the effect of overruling the

very cases that Agins cited in supporting the |language it
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-- it used, that if indeed you have this type of

I nternedi ate scrutiny, cases |ike Nectow and Euclid v.
Village of Anbler could not stand because, as this Court
has said, those cases set out a rational basis test,

whet her the object was in the power of the |egislature or
-- or the municipal authority and whether the neans used
to achieve it were rational. And the test the Ninth
Crcuit set up in this case then, as applied by the
district court, would have overrul ed those very cases
because there woul d have been a fact trial necessary to
determ ne whether or not the -- the zoning ordi nances at
issue in that -- in those cases were efficacious or

I neffi caci ous.

JUSTICE O CONNOR: Wl |, does the fact that
di screte or individual property rights are being affected
and, indeed, taken justify sone higher |level of scrutiny
than we woul d apply to general econom c regulation by the
State?

MR BENNETT: No, Your Honor. W -- we would
think, first of all, this -- this Court has established
that it doesn't | ook at whether sone stick in the bundle
of rights is affected by the regulation. It |ooks at the
parcel as a whol e.

And second, this Court has said that it is

shying away fromper se tests, and indeed, it -- it |ooks
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at these types of cases under the rubric of Penn Central
where the primary factor that the Court | ooks at is the
extent of the economc injury and also the extent to which
it interferes with reasonabl e i nvest nent-backed
expect ati ons.

A particular irony of this case is that the
Ninth Grcuit has said this particular statute of the
Hawai i | egislature affects a taking without any regard to
whet her or not it caused any economc injury to Chevron at
all. This Court has found that when the major flaw in
| egislation or the -- the nmajor argunent as to why
| egi sl ation shoul d be deenmed to be unconstitutional turns
on the legitimacy of the legislation, that finds a natural
honme in the due process analysis, rather than in an
anal ysis that | ooks at whether or not the | egislation
actually effects a taking or not.

I ndeed, this Court, Your Honor, despite what it
said in Agins in relying on the due process analysis, has
never found a taking based upon doubt as to the |ikely
ef ficacy of econom c |egislation.

JUSTI CE SCALIA: Well, we've said it a lot,

t hough, haven't we? Wy do we keep on saying it?

MR BENNETT: Well, Your Honor, | think that in

-- in Del Monte Dunes, every opinion in the case di scussed

this | anguage and -- and said that the Court has never
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I ndicated that this sets out a nore exacting test than
rational basis other than in the rough proportionality
context of Nollan and Dolan. And | think the |anguage
used in Agins, which cane from due process cases, has
sonmewhat taken on a life of its own, and the | ower courts
and the -- the suprene courts of the several States have
had quite -- have had a great deal of difficulty in-- in
dealing with what exactly the | anguage neans. W beli eve,
as we've set forth in our brief, that to the extent it
establishes this internediate scrutiny, as the Ninth
Crcuit felt it did, that it would be dicta in Agins, but
if the Court viewed it as not dicta, we think that the
Court ought to reconsider the constitutional rule under
t he standards for such reconsideration that the Court has
identified in cases |ike Payne v. Tennessee.

JUSTI CE BREYER.  Suppose -- suppose a person has
a piece of property, and they zone it suddenly, no
building -- no building -- which destroys the value of the
property pretty much. Now, should we just -- | think
t hose m ght be the cases where this | anguage began to
appear, sonething like that. Should that be just a sinple
rati onal basis review too? Because |I'mtrying to put the
case where it mght be -- arguably you shoul d have
sonet hi ng stronger since the property value is -- is

seriously hurt and --
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MR. BENNETT: Your Honor, if -- if the claimwas
that the legislation was irrational, that it --

JUSTI CE BREYER No. They're going to say,
well, we can inmagine a reason, but if you look at it
realistically, you know there's no good reason

MR BENNETT: No --

JUSTICE BREYER | nean, if you put your mnd to
it, you can nmake one up, which is sort of the test for
rational basis in the economc context. But as soon as we
becone nore realistic, there isn't nmuch of a reason. It
can't satisfy the stronger test, though it could satisfy
t he weaker.

MR, BENNETT: No, Your Honor. W woul d suggest
that this Court's jurisprudence indicates that that type
of a claimof a taking ought to be anal yzed under the Penn
Central test where you first do | ook at the extent of the
econom ¢ deval uation, if you wll, of the property and you
| ook at whether there is an interference with reasonabl e
I nvest nent - backed expectations --

JUSTI CE BREYER Wat are we supposed to do, to
return to Justice Scalia's question, with the fact that
this appears -- | counted about 12 cases, | nean, where it
inmplicitly or explicitly appears, sonething like it. Are
we supposed to just, oh, say all those cases were w ong

and -- what are we supposed to do about that?
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MR, BENNETT: Well, we woul d suggest, Your
Honor, that what the Court does is say that -- that in
Agins, what the Court was essentially doing was restating
a due process test, and either say --

JUSTICE O CONNOR:  Wul d you speak up a little?

MR. BENNETT: |'msorry, Your Honor. W would
-- we would say that the Court ought to say that in Agins
the Court was restating a due process test, and if this is
to be a standal one test, it ought to be part of due
process. But if it finds a hone in the Just Conpensation
Clause, it ought to find a hone in the -- in the public
use portion of the Just Conpensation O ause where if,
I ndeed, the econom c inpact in a regulatory takings
context is so severe that it constitutes a taking, then
whether it rationally advances a State goal ought to be --
ought to informthe question of whether or not it's a
public use, but that it shouldn't be a standal one test for
really sitting as a super-|legislature to determ ne whet her
or not this really advances the governnent's goals as

opposed to whether it could rationally have advanced

the --
JUSTI CE SCALIA: Wiy would you feel --
JUSTI CE KENNEDY: So you want us to put --
JUSTI CE SCALI A Wiy would you feel better about
our doing that in order to determ ne whether -- whether
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there's a public use than you would feel our doing it in
order to deci de whether there's been a taking?

MR BENNETT: Well --

JUSTI CE SCALIA: | nean, wouldn't all of your --
all of your objections apply equally?

MR. BENNETT: Certainly if it were nore than
rational basis. So we're -- we're suggesting that it
oughtn't, wherever it's put, be nore than a rational basis
test.

JUSTICE SCALIA: You're -- you're not really
urging us to -- to defer the -- the evil day and sinply
say, well, this test, which is nore than rational basis,
may well apply to -- to whether there's been a -- a public
use or not, but it certainly doesn't apply to whether
there's been a taking.

MR. BENNETT: No, absolutely not. It shouldn't

-- it shouldn't --
JUSTI CE SCALIA: | hope you won't do that.
MR, BENNETT: -- it shouldn't apply to -- to
ei ther one, and wherever this -- if the Court wants to say

that this | anguage needs to find a hone sonewhere and it
isn"t in due process, then it shouldn't be nore than a
rati onal basis test wherever it's put.

In many ways, Your Honor, this statute, Act 257

of the Hawaii legislature, is -- is alnost identical,
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al though less intrusive, than the statute that this Court
upheld in Exxon v. Maryland. The goal of the statute in
both cases was the sane. It was to preserve conpetition
in the retail market, and in Hawaii, where we have at the
refinery | evel a duopoly and at the whol esale | evel an
oligopoly, it certainly was rational for the legislature
to believe that trying to prevent the -- the oligopoli st
fromprojecting their market share into the retail |eve
woul d have the effect of preserving conpetition. And it
was certainly rational for the -- the legislature to
believe that Iimting the rents that oil conpanies could
charge their independent service stations so that they
couldn't charge excessive or predatory rents would serve
the goal of preserving conpetition in the retail market in
a State where the oil -- where the gasoline prices at the
punp are the highest in the country and the -- the nmarket
at the two levels above the retail level is

extraordi narily concentrat ed.

This Court, indeed, has said --

JUSTI CE KENNEDY: Well, suppose it were clear,
fromwhat the |egislature said, that the only purpose of
this legislation was to hel p out sone | ocal deal ers who
were politically powerful and the gasoline prices would go
up. | assume you woul d be here defending the statute.

MR, BENNETT: Well, Your Honor, what we woul d
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say is that this Court's jurisprudence is that in applying
a rational basis test, one doesn't | ook at what the

| egi sl ature said was the purpose of the statute, but one

| ooks at what coul d be advanced as a purpose for the
statute and --

JUSTI CE KENNEDY: And you woul d be here
defending the statute on -- in ny hypothetical case.

MR. BENNETT: Yes, Your Honor, and we would --
we would be, | inmagine, positing additional reasons why
the statute woul d pass a rational basis test than those
actually reflected in the |legislative history because |
think, as this Court has indicated a nunber of tines, that
requiring the legislature to state reasons or, i ndeed,
| ooki ng at the precise reasons stated by the | egislature
i n deciding whether the statute furthers those goals as
opposed to other goals the | egislature m ght have had,
sinply sets this Court up as a -- as | said, a super-
| egi slature, and -- and really opens the door to the type
of intrusive review of legislative acts that this Court
has not engaged in for nore than 70 years.

The nunber of cases that the Court has | ooked at
in which it has indicated that it is not going to get into
t he business of determning efficacy or wisdomis, indeed,
| egion, and really since the New State Ice era, the

Lochner era, this Court has not engaged in that type of
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review. And in fact, in Lochner itself, the -- the Court
stated that we do not believe in the soundness of the

vi ews whi ch uphold this | aw, and one can take that and

| ook at the Nnth Crcuit opinion in this case in which
the Nnth Grcuit does essentially the sane thing.

Your Honor, in our representative denocracy,
deci sions as to the wi sdom of econom c |egislation are for
the political branches, not the courts. The voters of
Hawaii have a renedy if their elected officials fail them
It is in that forumthat the w sdom of Act 257 should be
debat ed.

Justice O Connor, |'d ask to reserve the
remai nder of ny tine.

JUSTICE O CONNOR:  Very well, General Bennett.

W' Il hear next from M. Kneedler.

ORAL ARGUMENT OF EDW N S. KNEEDLER
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPORTI NG THE PETI TI ONERS

MR. KNEEDLER  Justice O Connor, and may it
pl ease the Court:

The reasons why this Court has applied the
rati onal basis standard to review econom c | egislation of
the sort involved here go to the heart of the role of
courts in our denocratic society. Legislatures, not

courts, are elected to enact the | aws, and courts,
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therefore, do not substitute their judgnent for the
econom ¢ wi sdom of legislation for that of the

| egi sl ature. And courts typically lack the fact-finding
ability and expertise of |egislatures, especially to nake
the sort of predictive judgnents that the Ninth Grcuit
relied upon in this case.

These fundanental principles about the role of
courts in our society would be greatly undermned if a
plaintiff could sinply -- could obtain hei ghtened scrutiny
of legislation by sinply recasting his claimas a takings
claim And therefore, it's not surprising that this
noti on doesn't find support in the Just Conpensation
C ause.

Wien the governnent affirmatively exercises the
power of eninent domain to take property, the requirenent
t hat conpensation be paid doesn't rest on the proposition
that the legislation is ineffective. To the contrary, the
t aki ng presupposes that the -- that the action will --
will further a legitimte governnental purpose or at |east
that the legislature could have rationally so concl uded.

Any inquiry into the legitinmcy of the
governnent al purpose or whether it wll be served,

i nstead, arises under the Public Use C ause, not whether
there is a taking. And if those purposes are not served

or the legislature could not rationally so conclude, it is
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not a public use and it's invalid and it should be
enj oi ned, the consequences not to trigger the paynent of
-- of conpensation

And the -- the sane anal ytical approach applies
for regulatory takings. In deciding whether there is a
regul atory taking, this Court has devel oped tests to | ook
to see whether the nature of the governnent's restrictions
are essentially the functional equival ent of the exercise
of the power of em nent domain or appropriation. And that
-- that the Court has done by | ooking principally at the
| npact on the property owner, not the rationality of what
the | egislature has done. That has not been part of it.

For exanple, in the Lucas case, the -- the test
for finding a taking is whether all econom c val ue has
been destroyed. O in the physical appropriation cases,
the Court has said that's such a fundanental interference
burden on the | andowner that there is a per se taking.
And simlarly under the Penn Central test, the central
inquiry is on the economc inpact and the interference
wi th i nvestnent - backed expectations, things that |ook to
the inpact on the -- on the | andowner.

JUSTICE G NSBURG M. Kneedler --

JUSTI CE KENNEDY: Well, if you're going to use
the public use prong of the -- of the -- the Constitution

for what we think are regul atory takings, then what
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happens is you just invalidate the regulation. You don't
pay conpensati on.

MR KNEEDLER: That's -- that's correct,
although I -- although I should say --

JUSTI CE KENNEDY: Because if it's not a public
use, then you can't --

MR KNEEDLER R ght. No. That -- that's
correct. And | think that's -- that's the difference. |If
sonmet hing doesn't -- if the legislature couldn't
rationally conclude that -- that the neasure will -- wll
serve a legitimte governnental purpose, it's invalid and
-- and therefore not a taking. It's inproper governnent al
action.

JUSTI CE G NSBURG What about substantially
advances a legitimate State interest, which does sound
like it's a higher standard? And it has been said, as was
pointed out, in several cases of this Court -- not that it
made any difference to the bottomline, but that |anguage
IS -- sounds -- sounds like it's a nore toothful standard
t han rational basis.

MR, KNEEDLER: Well, in -- in fact, the point
you nade that it has not actually affected the outcone |
think is an inportant consideration for this Court. And
-- and now that the Court is focusing on the question of

whether this really does logically fit into the Just

Page 16

Alderson Reporting Company

1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W NP

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

Conpensati on O ause jurisprudence, | -- | think it -- 1
think it's inportant to consider that the Court has not
actually ever struck down a neasure under the Just
Conpensati on Cl ause outside the exactions situation which
present the different consequence of -- of a physical
appropriation. The Court has not ever actually struck
down a statute on -- on that basis.

But with respect to that |anguage, it -- it
arose in Agins. There was a little bit of discussion
along those lines in Penn Central, but in Agins, which
nost people see as -- as the origin of it, the Court, as
was pointed out, relied upon Village of Euclid and upon
Nect ow, both of which were due process cases and both of
which applied a rational basis test. And in fact, on
pages 24 and 25 of our brief, we set out the quotations
from Nect ow and Euclid which show that the Court -- the
Court there was using the notion of whether the neasure
will -- wll further a substantial or has a substanti al
relation to the public health, really in contradistinction
to sonething that is irrational.

JUSTI CE BREYER  Wiat about Moore?

MR, KNEEDLER: Excuse ne?

JUSTI CE BREYER  What about Moore?

MR. KNEEDLER:  Mbore?

JUSTI CE BREYER Yes, Gty of East { evel and
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where they had the grandnother and the -- the --

MR. KNEEDLER Right. WlI|, cases -- cases
involving the -- the famly unit | think -- | mean, those
are -- those go beyond sinply the question of the -- of
regul ating property. Those -- those get into -- those get
I nto questions of -- of who's occupying -- who's occupying
the house. But -- but in Village of Belle Terre, the --
the Court applied a rational basis test to the --

JUSTICE BREYER S0 -- so we mght still keep a
-- a stronger test where a zoning ordi nance affects the
nunber of people that could live in a house or --

MR, KNEEDLER: No, not the nunber -- not the
nunber of people.

JUSTICE BREYER O who could live in the house.

MR KNEEDLER That case concerned --

JUSTI CE BREYER G andparents --

MR, KNEEDLER. -- a famly, the -- the question
of interfering -- possible interference with a famly
unit. But in Village of Belle Terre, the Court applied a
-- arational basis test to a zoning ordi nance that
regul ated unrel ated people living in -- living in the sane
house.

So the phrase, substantially advance, while it
may have that ring to it, in fact its origins, when you

| ook at page 25 of our brief, the -- the Court in Nectow
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explained the test as being a -- a court nmay not set aside
the determnation of public officers unless it's clear
that it has no foundation in reason and is a nere
arbitrary or irrational exercise, having no substanti al
relation to the public health. The Court was --

JUSTICE G NSBURG Well, they don't sound like
synonyns. So |'m asking you what you woul d recommend t hat
this Court do. |If you say that the standard is the sane
as rational basis, perhaps this confusing phrase should be
el i m nat ed.

MR, KNEEDLER: Yes. I|'msorry. |
m sunderstood, if that was the question. W think it
definitely should be elimnated, and the -- and the Court
should say that it is applying the rational basis test.

And | think it's instructive inthe -- in the
post-Agins era to | ook at the Keystone decision, both the
dissent and the majority in that case. It was -- the
Court was essentially unaninous that the -- that the
taki ng provision of a clause does not authorize an inquiry
into the efficacy of legislation. And in fact, on that
poi nt, the dissent quoted this Court's decision in
M dki ff.

JUSTI CE KENNEDY: O course, when you have a
physi cal invasion of property and a inverse condemati on

I's tantanmount to a physical invasion, then we've built up
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sonme doctrine in order to protect the concept of physical
I nvasion so that that can't be avoided. Perhaps that's
not applicable to a -- to an econom c regul ati on.

MR. KNEEDLER Well, | -- yes, this -- this --

JUSTI CE KENNEDY: Even though this is a
| easehold interest. | -- | understand that.

MR. KNEEDLER  But the Court applied a rational
basis test in Pennell under the Due Process (O ause and it
woul d be odd to apply a -- a higher test.

I nean, it would be a different question if
there was a claimof -- of confiscation of the property,
but Chevron has stipulated that it could not nake out a
taking claimon the basis of -- of its econom c inpact.
So we're tal king about a standalone inquiry into the
efficacy of the |egislation.

JUSTI CE SCALIA: But, M. Kneedler, sinply
giving -- giving the phrase, substantially advance, the --
t he nore nodest neaning that you argue for doesn't solve
the problem The -- the statenment in Agins would still be
incorrect. Agins says that the application of a general
zoning law to a particular property effects a taking if
t he ordi nance does not substantially advance legitinmate
State interests.

MR KNEEDLER: Yes. Now |l -- and that was the

poi nt --
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JUSTI CE SCALIA: | nean, so we have to eat crow
no matter what we do. R ght?

(Laughter.)

JUSTI CE SCALIA: So why -- why go through al

the trouble of, you know, redefining substantially

affects?

MR. KNEEDLER Right. No. | -- 1 didn't nean
to say that -- that it should --

JUSTI CE SCALI A:  Yes.

MR. KNEEDLER -- be a rational basis test and
therefore the Court would conclude it was a taking. In --
in the regulatory area, if the court -- if a taking is not
made out on the basis of econom c inpact under -- under

Penn Central or one of those tests, there's no taking.

You don't get to the public use requirenent then because
that only kicks in if there is a taking. So it's the due
process rational basis test that -- that would apply. And
-- and as | said, | think Keystone, with -- with respect
to applying a rational basis test on the efficacy question
is -- is dispositive on that -- on that question.

Now, the -- the Court did say you can | ook at
the character of the governnental action, what -- what the
governnent is doing as part of the Penn Central test, but
not this sort of neans and efficacy question. And we do

think it would be appropriate for the Court to jettison
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t hat .

I would point out that throughout the course of
hi story, the Court has sonetinmes used takings and due
process kind of interchangeably. And we -- we quote, for
exanple, the -- this Court's Rowan deci sion which refers
to the plaintiff's constitutional claimas saying that the
regul atory action violates the Fifth Arendnent because it
constitutes a taking wthout due process of law. | think
sonetines the Court has used or parties have used those
ternms interchangeably, and that nmay well be what the Court
was doi ng in Agins.

And | think if you look at Penn Central where
t hat phraseol ogy was -- was used, the sane is true where
the Court was -- was relying upon the due process part of
Col dbl att, and the Court put the word taking in -- in
guotes, | think perhaps indicating that it was not | ooking
at a literal taking.

JUSTI CE O CONNOR:  Thank you, M. Kneedl er.

M. Stewart.

ORAL ARGUMENT OF CRAIG E. STEWART
ON BEHALF OF THE RESPONDENT

MR, STEWART: Justice O Connor, nmay it please
t he Court:

The issue in this case is the content of this

Court's regul atory takings doctrine and, in particul ar,
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whet her that doctrine includes the inquiries called for by
the substantially advances test, which this Court
articulated in Agins, but which is grounded in principles
the Court has | ong recogni zed both before and after Agins.

JUSTI CE KENNEDY: Is it a regulatory taking in
your Vi ew because the substantially advances test is not
met, or is aregulatory taking and then | ask if it
substantially advances?

MR STEWART: The --

JUSTI CE KENNEDY: How do | know this is a
regul atory taking, in other words?

MR STEWART: It's a -- it's a regulatory taking
because the governnment has not physically appropriated the
property or condemmed it. |Instead, by operation of its
regul ation, it has taken the property interest from
Chevron. It's like --

JUSTI CE SQUTER  No, but that -- that neans if
it's ataking at all, it's got to be a regulatory taking.
But Justice Kennedy's question is what is the test for
determ ning whether it is a taking.

MR, STEWART: And | believe that question, Your
Honor, is answered by Pennsyl vani a Coal where the Court
found that the fact that the statute at issue there
prevent ed Pennsyl vania Coal frommning a certain anount

of the coal that was in the ground that it was otherw se
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entitled -- be entitled to mne -- took that property just
as assuredly as a condemation of it would. And then the
Court said, but the seem ngly absolute protection of the
Just Conpensation Cause in the context of a -- of a
regul ation that affects that kind of appropriation, as
opposed to an outright condemation of it, that that
protection is subject to an inplied limtation that is
exists to allow the governnment to serve its purposes, as
Pennsyl vani a Coal described it, if the governnent could
hardly function at all, if it were required to pay for
every interference with property rights occasioned by its
regul ation. So what we have growi ng out of Pennsyl vania
Coal is a -- arationale for allow ng the governnent to
interfere with private property rights that woul d

ot herwi se be protected and ot herwi se coul d not be taken
wi t hout conpensation in order that the governnent nay
serve its legitimte purposes.

JUSTI CE BREYER And then the question, of
course, is let's imagine you're either right or you're
wong as to its being a regulatory taking. And maybe if
it's -- they have no reason for it at all, they can't do
it. Period. And if they have sone reason for it, even a
sort of bad one, they can do it. But if that's the
context -- we're in the ganme where they can do it -- why

should it matter, in respect to paying conpensation,
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whether their reason is quite a good one or just barely
good enough? And that's -- that's the puzzle, | think,
that the other side is putting to you, and | nust say |'m
rat her noved by their argunment because it seens to ne
whether it's a very good reason or just a barely adequate
reason has nothing to do with whether they should pay
conpensati on.

MR STEWART: | think it goes to the difference,
Your Honor, between the public use standard and the --
whi ch governs in a situation in which the governnment is
payi ng conpensation. And in that standard, as we've been
di scussing to day, in that context, the Court has applied
a very deferential standard because the -- the burden on
property rights is |esser and the -- the inpedi nent --

JUSTI CE BREYER But the burden on --

MR. STEWART: -- to governnental action is
greater.

JUSTI CE BREYER® Maybe I'mnot -- | thought --
are we in the world in which you agree the governnent can
do it even though their reason -- or is your basic
argunment, no, they can't do this at all? In which case
it's not a conpensation question. It's a question of
whet her the Constitution of the United States forbids them
fromdoing it. Period.

MR STEWART: W -- we believe, Your Honor, that
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It 1S a conpensation issue.

JUSTICE BREYER It's a conpensation issue.

JUSTI CE SQUTER  So you want noney? You want a
noney judgrment? | thought you wanted themto stop it.

MR STEWART: W wanted a declaration fromthe
court that the -- that they cannot proceed with a statute
that takes our rents w thout paying -- paying for us.
What's happened here is that this |egislature has
enacted --

JUSTICE SQUTER: But -- but isn't -- | thought
your prem se was that because the statute doesn't
aut hori ze any paynent, that is a way of stopping it.

MR STEWART: Yes. The statute does not
aut hori ze paynent.

JUSTICE SQUTER So if -- if Hawaii nodifies its
statute and says, we will give to you the difference
bet ween, you know, whatever the rent we -- if we can
figure it out -- whatever the rent would be and -- and
what our statute requires, you' d be perfectly happy.

MR STEWART: Yes, Your Honor.

JUSTI CE SQUTER:  Ckay.

MR STEWART: Wat we are argui ng about here is
conpensation, and the standard that we --

JUSTICE O CONNOR  Well, it would seemthat

you' re argui ng about whether this anbunts to a taking --
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MR STEWART: Yes.

JUSTICE O CONNOR:  -- at all. And you have to
| ook at how severely the State | aw burdens the property
rights. Don't you?

MR. STEWART: Your Honor, the -- in Lucas, this
Court found that a -- a conplete deprivation of the
econom ¢ val ue of property constitutes a categorica
taking. But the Court has not held -- it did not hold in
Lucas and it has not otherwise held -- that a regul ation
that affects | ess than a conpl ete destruction of economc
value is categorically not a taking. The point of the
Court's regulatory takings doctrine and the inquiries that
it mandates is to determ ne those circunstances in which a
deprivation that is | ess than a conpl ete destruction of
econom ¢ val ue require conpensati on.

JUSTICE BREYER Well, the -- let ne go back to
ny question because | haven't heard the answer. And |I'm
in awrld, imaginative if you |li ke, where Hawaii passes
this statute, and what we're interested in is not whether
they can do it, but whether they have to pay conpensati on.
And ny question is, what in heaven's nane has the goodness
or badness of their reason to do with that question?

After all, | can inmagine instances in which their reason
for the regulation is pretty bad. It just barely

survives, and they shouldn't have to pay. And | can
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| magi ne cases where their reason i s wonderful and they
shoul d have to pay or maybe they shouldn't. [It's neither
a necessary nor a sufficient condition. It has nothing to
do wi th whether you should have to pay.

Now, that's their argunment | think, or at |east
as | understand it, and | want you to explain to nme why
t he goodness or badness of the reason, once it has passed
the mninmal point, has anything to do with whether you
shoul d have to pay conpensati on.

MR, STEWART: And ny answer to that, Your Honor,
is that it goes -- it stens fromthe rational e expressed
i n Pennsyl vania Coal for allow ng the governnent to
interfere with private property --

JUSTI CE BREYER Hol nes sai d, though he didn't
hold that -- what he said was you have to pay when the
regulation, a legitimte regulation, goes too far. So |
wll repeat. Wy does the goodness or badness of the
reason, past the mnimal point, have anything to do with
whet her a regul ati on goes too far?

MR STEWART: Well, part of the question whether
the regul ation goes too far is whether there is a basis
for inposing the burden on a particular property right.
Here we have --

JUSTI CE KENNEDY: Yes, and in that respect,

Hol mes did not use the word legitimate. He said just when
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the regul ation goes too far, and if it's illegitimate,
that tends to show -- | suppose the jurisprudence is --
that this is not an accepted formof regulation in the
usual course and therefore unnecessary. | take it that's
your argunent.

MR, STEWART: Well, | think, Your Honor, that
the -- growi ng out of Pennsylvania Coal, the Court has
recogni zed that one of the critical factors, if not the
nost critical factor, in regulatory takings analysis is
the character of the governnent's action and the nature of
the governnment's interest. It's not sinply a matter of
how nuch property has been taken. The question is the
governnent's basis for taking that property.

Wien we -- what we have here, Justice Breyer, is
a--isa-- aright specifically protected by the
Constitution. The Constitution provides that private
property shall not be taken for public use w thout just
conpensation. And Justice Holnes in Pennsylvania Coal was
-- said that that seem ngly absolute protection is
qgualified, and the --

JUSTI CE BREYER' But he -- he didn't go into
t hi s question.

Let ne give you an exanple that will nake it
clear. Let's take a case where there's the best reason in

the world, fabulous reason. W're taking this property to
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buil d a hi ghway, which is absolutely necessary. Wuld you
suggest that conpensation doesn't have to be paid?

MR. STEWART: Conpensation, of course, has to be
pai d.

JUSTI CE BREYER O course, it does.

Now, |et ne suggest the other side of the coin,
areally terrible reason. You cannot build your house
wi t hout using nmetal pipes. That's our building reg in
this State. Now, everybody knows -- |'m i nmagi ni ng anyway
-- plastic pipes are just as good, but not quite, so they
have a barely adequate reason. Do you think that they
have to pay conpensation to have a general buil ding code
saying you can't use plastic pipes?

MR. STEWART: Your Honor, | -- to nme there's a
t hreshol d question of whether a general building
regul ation of that type really would be a -- a regul ation
that would inplicate the Takings O ause at all.

JUSTICE BREYER Well, it is an -- it does
regul ate the use of your property and it neans added cost,
in fact, several thousand doll ars added cost, to the
bui | di ng of a house, and cone up here and argue we agree
there's a rational reason, but it isn't so you can do it,
but it isn't a really good reason, not substantial. Now,
do you think that has anything to do with paying

conpensati on?
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MR. STEWART: Yes, Your Honor, | do. And
because the -- the -- assumng -- on the assunption that
this is really a -- a burden on property rights that would
be subject to the Takings O ause, then that burden
requi res conpensation unless there's sone limtation on
t he conpensation principle. And the [imtation that the
Court has recogni zed, growi ng out of Pennsylvania Coal, is
the need for the governnent to function. So we have an
inquiry into whether this furthers the governnental
pur poses.

Now, in your exanple, Your Honor, | don't think
there's any question that that inquiry would be satisfied.
Qur point is sinply that the inquiry nust be nade.

JUSTICE G NSBURG M. Stewart, I'mtrying to
under st and not your theory but its concrete applications.

Here we're dealing with the rent to be paid by a | essee of

a gas station, but what you're saying, | take it, would go
for any kind of rent control. You could nmake the sane
argunent. So you're -- sO you are saying that rent

control is a taking and the State could do it with
conpensati on?

MR. STEWART: Yes, and --

JUSTICE G NSBURG And -- and the neasure of

conpensation would be? How would the State -- let's take
a -- an ordinary rental property, and the city puts a rent
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control ordinance into effect. You say that's a taking,
and how woul d one neasure the conpensation?

MR. STEWART: The conpensation woul d be neasured
as the difference between the -- the rent that was al |l owed
under the regulation or the statute and the rent that the
-- that the landlord, the |l essor, would otherw se be
entitled to collect in the nmarketpl ace.

JUSTICE SCALIA: | didn't understand you as
saying that all rent control constitutes a taking. |
t hought it is only unintelligent rent control that
constitutes a taking.

(Laughter.)

JUSTI CE SCALIA: O do you not think that any
rent control is intelligent?

MR STEWART: No, that is not our position, Your
Honor. The -- the -- and in fact, the -- the State has
specifically disclained any contention that -- that this
is like the typical residential rent control. So --

JUSTICE G NSBURG |'masking for not the
State's position but your position.

MR STEWART: And our --

JUSTICE GNSBURG And let's -- let's assune
that there's no better reason for the rent control for the
buil ding, residential building, than there is for the rent

control on the | ease for the gas station.
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MR STEWART: Your Honor, our -- the question
woul d be, under our analysis, is not the validity of the
-- of the ends, of the legislative ends. That would be
taken care of in the inquiry under public use. So -- so
the -- so the question of the legitinmcy of the
governnent's interest in controlling rent would not be at
| ssue.

But what woul d be at issue under our test is the
connection between the -- the rent control, the burden on
private -- private property rights it's inposed and the
nature of the asserted interests and the degree to which
that burden furthers that interest.

Now, in the typical residential rent control

ci rcunstance, where the purpose of the statute -- where --
where the -- where the legislature is concerned about the
-- the price, the rent -- the rental anobunt that residents

are having to pay, in that circunstance, the test that

we' re proposing would be easily nmet because the purpose of
the statute would be to grant rent relief to the -- to the
tenants. And that --

JUSTI CE SQUTER: And on your theory it would
easily be nmet no matter how severe the control. | -- |
take it on your theory, if -- if the -- if the rent
control ordinance said, $5 an apartnent, that's the top

rent, fine wwth you because it's extraordinarily efficient
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in relieving poor renters fromthe -- fromthe burden of
-- of high rents.

MR STEWART: | think our --

JUSTI CE SQUTER  That can't be the test.

MR STEWART: Well, | think our position, Your
Honor, is that there are -- this -- this is a threshold
inquiry, the -- the hypothetical --

JUSTICE SQUTER. But -- but it would -- in any
case it would pass the threshold inquiry on your test.

You woul d say, boy, it doesn't get any nore efficient than

this until it gets to zero.
MR STEWART: | think that it would pass the
inquiry. | suppose you could -- you could --

JUSTI CE SQUTER  So you woul d say at the
threshol d I evel, there's no taking.

MR STEWART: Yes.

JUSTI CE SQUTER: And what would you then do? o
on to Penn Central ?

MR STEWART: Yes.

JUSTI CE SQUTER  Ckay.

MR STEWART: You woul d have an inquiry into
whet her there is a categorical taking under Lucas because
it deprived essentially all econom c value of the property
and you woul d inquire under Penn Central whether --

because the threshold inquiry into the nature of the
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government's interest is satisfied, you then inquire into
whet her the burden is such in [ight of the purposes to be
served that we believe it goes too far --

JUSTI CE SQUTER: Ckay. But if -- if the test is
going to be as unhel pful as it would be in ny extrene
hypot heti cal, why have the test at all? Because in the
nmore difficult case where it's not $5 an apartnment, but a
case like this in which the justificationis ultinmately a
justification in gasoline prices and so on, the -- the
inquiry is going to be much nore conplex. Penn Central is
a way of approaching that conplexity. Wy do we bot her
with this threshold test which produces a bizarre result
In one case and is going to be very difficult to apply in
anot her case, in which event | don't see the reason for
having it as distinct fromthe Penn Central difficulty
test. Wuat's -- what's its val ue?

MR STEWART: | nean -- part of ny answer to
that, Your Honor, is that this test, in our view, does
have very narrow application, which is the reason why we
don't believe that the State is correct in suggesting that
it wll result in the invalidation of all kinds of
econom c regul ation.

Havi ng said that, though, | do believe that it
is an inportant threshold requirenent that should be net,

and if the governnent has not identified a basis for
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singling out a given property right and inposing on that
the burden of a regulation and if it has not denonstrated
that the burden it is inposing is related ina -- in a --

i n advanci ng the purpose for which the burden is being

| nposed, then in that circunstance, the -- the rationale
for inposing that burden w thout conpensation, in
contravention of the conpensation requirenment in the Fifth
Amendnent, is m ssing.

JUSTICE SQUTER: But isn't the sensible response
to the situation you posit that the governnent shouldn't
be doing it? | nean, it's alittle crazy to say the
Governnent is acting crazy. Therefore it -- it ought to
contribute noney so the net economc effect is sonehow
zero. There's sinply a transfer. The taxpayers bear a
burden as -- as opposed to sonebody el se.

On the -- on the justification you' re giving for
the test, you would say, look, if it's not substantially
advancing this interest, why let the governnent do it at
all? 1'"mnot saying that should be the test for whether
t he governnment should do it at all. But isn't that kind
of the sensible tendency of the test, to suggest that the
governnment shouldn't even be doing it?

MR STEWART: And | -- the distinction we're
relying upon there, Your Honor, is -- is the question

whet her the governnment can proceed with conpensation as
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distinct from proceedi ng without conpensation. Wen the
governnent proceeds with conpensation -- it's going to pay
for the private property rights, the constitutionally
protected private property rights, with which it's
interfering -- then we demand a | esser show ng. But when
there is a constitutional right at stake, the -- the
showi ng shoul d be higher. W're not asking whether the
governnent can proceed at all. W're sinply asking

whet her the governnment can proceed w t hout conpensati on.
And the w thout conpensation is what triggers and

i nfringes upon the very rights that are protected by the

Just Conpensation d ause.

JUSTICE SCALIA: | nust say | agree with Justice
Souter. It seens to ne if you say -- you're saying it
doesn't nmke sense, so you got to pay for it. | think it

-- it's nmuch nore reasonable to say it doesn't nake sense,
SO you can't doit. Wy isn't the latter the -- the
intelligent reaction?

MR STEWART: Your Honor, | -- the -- the
guestion of whether it nakes sense turns upon the standard
of reviewthat the Court is going to apply to answer that
gquestion. And when we are --

JUSTICE SOUTER No. The -- | nean, it seens to
ne that the -- the whole point of the argunent you're

making is it won't hurt me, the | andowner, quite so nuch,

Page 37

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

but if it doesn't nmake sense at all, why should we even
have to get to that question? Wy isn't the nore sensible
thing to say to the governnment, stop doing it?

MR STEWART: Because of the -- the -- the
difference in the relative interests at stake when we're
t al ki ng about proceeding with conpensati on as agai nst
wi t hout conpensati on.

In -- inthe -- it's simlar to the other
protections extended under the Bill of R ghts. The Court
has i ndicated that the Just Conpensation Cause is just as
much a part of the Bill of R ghts as any of the other
protections of the Bill of Rights. And there are
ci rcunstances in which the governnent may proceed. There
woul d be a rational basis for it to proceed under a very
deferential standard that woul d be applied under the Due
Process O ause, but the Court, nonetheless, requires a
hi gher show ng because of the intrusion on
constitutionally protected rights.

JUSTICE G NSBURG But isn't the effect of what
you're arguing that you can't do it? Because you -- the
governnent woul d have to pay the sane anount that -- by
the -- that the rent is being reduced. W'd have to
figure out how nmuch hi gher the rent woul d have been, and
-- soit -- it wuld be a -- a nonsensical thing for the

governnent to engage in.
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MR, STEWART: Your Honor, the State's position
in this case is that by preserving a network of |essee
dealers, there will be benefits to the public in terns of
| ower gasoline prices. And | think their -- their theory
Is that those benefits would far outweigh the -- the
nodest decrease in rent, lost rent to the oil conpani es.
And so that it -- it would nmake sense if the governnent
wi shed to nmake that choice and -- and to pay conpensati on
I f the governnent's theory were correct.

And one of the values of the Just Conpensation
Cl ause and the constitutional rights that it protects is
that it forces that choice to be nade. It -- it puts the
deci si on on budget as opposed to off budget.

JUSTICE G NSBURG Well, why wouldn't it nake
sense then for the governnent to say, Chevron, you charge
what you want and, station owner, we, the governnent,
gives you -- Hawaii gives you this noney so you'll be able
to pay the excess rent?

MR STEWART: In fact, we believe that is -- is,
in essence, what is occurring here. There -- there is no
claimthat the rents that Chevron or the other oi
conpani es were chargi ng are excessive or that they have
been the cause of any problemin the State of Hawaii that
Hawaii is trying to address.

JUSTI CE BREYER Explain it -- explain your
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theory in terns of the exanple. That is, imagine that the
benefits of the network of dealers of gasoline into the
community are fabul ous and obvious. So there's a great
reason for doing this. Now, why is it that, on your
t heory, the governnent shouldn't have to pay conpensation
then, but it should have to pay conpensation just because
the benefits are not obvious, that they' re bizarre, that
they don't -- may not really exist? That's -- you see why
"' m havi ng a probl en?

MR, STEWART: Let ne see if | can get to it
better, Your Honor. One reading of the Takings d ause,
t he Just Conpensation O ause, woul d be that the governnent
shoul d pay conpensation in those circunstances where it is
depriving property owners of protected property rights.
But in Pennsylvania Coal, the Court said in the regulatory
t aki ngs area, because of the need for the governnent to
function, we are going to allow the governnent in certain
circunstances to -- to interfere wwth rights w thout
paying for them And the inquiry that we're saying the
Court should make is whether that need exists and whet her
t he burden being i nposed serves that need.

And -- and again, 1'd |like to enphasize that
this should not be considered an unfam liar concept in
constitutional law. This Court has consistently

recogni zed that when the governnent seeks to intrude on
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protected -- rights protected by explicit provisions in
the Constitution, on the basis that its needs, its
legitimate interests require that intrusion, then the
court's role to enforce the constitutional protections is
to make that inquiry into whether the need is -- is being
actual ly served.

Now, I'd like to at -- at this point enphasize
that our position is not that no deference may be given to
| egi sl ative judgnents under this test. Qur position is
sinply that it nust be nore than a nere rational basis
test. The reason why the Court, in repudiating the
Lochner-era cases, has held that nmere rationality is
enough to satisfy the constitutional standard is that
there was no specific constitutional prohibition. 1In the
-- and -- and the Court specifically distinguished those
circunstances in which there is a constitutional right --

JUSTICE G NSBURG But there are so nmany things
that you could dress up as being a taking. And -- and so
it seens to ne that it's up to the artful pleader to say
whet her this is a due process excessive regulation or this

IS intrusive to the point where it anounts to a taking.

| nmean, the -- the -- would you -- rent contro
is one. Wat about -- suppose Hawaii had said, we're
going to cap the price of gas so it will make it easier

for these stations to survive.
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MR STEWART: | think, Your Honor, that nobst

courts have recogni zed, although | don't know that it's

settled, that a -- a control on the price of a product
that -- that a business has produced would inplicate the
Takings Cause. And -- and in that circunstance, the

substantially advances test alnost certainly would be net,
and our --

JUSTICE G NSBURG Do we have a case involving
price control where we have anal yzed that as a taking?

MR. STEWART: Yes. The Florida Power case v.
the FCC where there was a regulation on the prices that
t el ecommuni cati ons conpani es could charge for access to
their poles. Back in the war era, there was cases
i nvol ving rent control where the Court found that the rent
control was justified because there was a nmarket
di stortion caused by the extraordinary inbalance in --

JUSTICE G NSBURG | didn't know that those were
treated as taking cases.

MR. STEWART: | believe they were, Your Honor,
and that they have been -- that this Court has di scussed
themin those terns.

But | would like to, if I could, address the
broader point that | believe Your Honor was -- was naki ng,
which is can these clains just sinply be repackaged and --

and sweep into the takings analysis all of the regul ation
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and apply to it the very sane test that the Court has
repudi ated in Lochner. And the answer to that | believe
is clearly no.

The -- the Just Conpensation Clause is limted
to rights of private property, would not extend -- and |
don't believe there's anything in this Court's precedents
that would require it that it extend to the kinds of |aws,
m ni num wage | aws, wage and hour provisions, regul ations
on the size of bread | oaves, that were the professional
i censing requirenents that were the subject of the
Lochner-era cases.

And the Due Process O ause extends even to
expectancy interests or -- or reliance interests on
governnental benefit prograns. Nothing in our position
here would -- would apply to that because those, we don't
bel i eve, have ever been held and -- and should not be held
to be covered within the specific provision of the Just
Conpensati on d ause.

Your Honors, in Nollan and Dol an and Fir st
English, this Court recognized that the Just Conpensation
Gl ause is not a poor relation anong the provisions of the
Bill of Rghts. In First English, the Court recognized
that the constitutional provisions by their very nature
limt the freedomand flexibility of the governnment in

order to protect constitutional rights. And the Court in
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First English said that the Just Conpensation O ause of
the Fifth Anendnent is one such provision.

And our position here is that this
constitutional right, that private property shall not be
taken w thout just conpensation, should be entitled to the
sanme protection as the other constitutional protections in
the Bill of Rights, and that just as with respect to those
rights, when the governnent seeks to intrude on those
I nterests, the court should properly inquire into the
nature of that intrusion and the justification for that
I ntrusion.

Thank you.

JUSTI CE O CONNOR: Thank you

Attorney Ceneral Bennett, you have 7 m nutes
remai ni ng.

REBUTTAL ARGUVENT OF MARK J. BENNETT
ON BEHALF OF THE PETI Tl ONERS

MR. BENNETT: Your Honors, this case is not
about conpensation. |ndeed, Chevron's discussion of
conpensation -- the first time that that occurred in the
entirety of this case was inits brief inthis Court, as
we point out, in particular, in footnote 6 at page 11 of
our reply brief. This case is, indeed, about whether this
econom c regulation is legitimate. The Ninth Grcuit's

test was it doesn't work well enough, so it is
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Illegitimate. That type of a test bel ongs under the Due
Process O ause, not under the Just Conpensation d ause.

This Court has tinme and tine again said that it
is not going to set up separate per se tests except in
very limted circunstances and, indeed, it's not going to
di vide parcels in the way Chevron suggests here and
whether it's in Tahoe-Sierra or Penn Central or Keystone,
the Court has said, absent taking all value or use of the
property or in Loretto, in the case of a physical
invasion, it is going to allow these types of regulatory
takings tests to be judged under Penn Central.

What Chevron is arguing for here is a separate
test outside of Penn Central, divorced from economc
| npact, that concerns solely legitimacy of the regulation.
W suggest that that belongs in due process.

W believe that what the Court should do is say
that what was stated in Agins does not state a standal one
test. Tests for judging the legitinmacy of a regulation
bel ong i n due process based upon a rational basis test and
that other than the very Iimted per se categories that
this Court has established, regulatory takings clains
depend on econoni c i npact and bel ong under the Penn
Central anal ysis.

Thank you.

JUSTICE O CONNOCR  The case is submtted.
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(Wher eupon, at 12:06 p.m,

above-entitled matter was submtted.)
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